STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF REAL ESTATE,

Petiti oner,

VS. Case No. 04-1326
I NFI NI TI REALTY, LLC,
JACQUELI NE M MJILLI GAN; RI CHARD
T. PRICE; ANITA B. TURNER
MARGHERI TA A. MCDANI EL; STEVEN
CRAI G THOVAS; and SHAW W

O NEI LL,

Respondent s.
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RECOMVENDED CORDER

In accordance with proper notice this cause cane on for
formal proceedi ng and hearing, before P. Mchael Ruff, duly-
desi gnat ed Admi nistrative Law Judge of the Division of
Adm ni strative Hearings, on June 23, 2004, in Deland, Florida.
The appearances were as foll ows:

APPEARANCES

For Petitioner: Al fonso Sant ana, Esquire
D vi sion of Real Estate
400 West Robinson Street, Suite N-801
Ol ando, Florida 32802

For Respondents: Steven W Johnson, Esquire
100 Sout h Bunmby Avenue, Suite B
Ol ando, Florida 32803



STATEMENT OF THE | SSUE

The issues to be resolved in this proceeding are two-fold.
First it nust be determ ned whether Infiniti Realty, LLC
(Infiniti) is guilty of having enployed persons as sal es
associ ates who do not hold a valid and current |icenses as sales
associates. Secondly, it nust be determ ned whether those
i ndi vi dual sal es persons, the Respondents in this case, operated
as sal es associates for any person or entity not registered as
t heir enpl oying broker, in violation of Subsections
475.42(1)(b)and (e), Florida Statutes (2002) and, derivatively,
in violation of Subsection 475.25(1)(e), Florida Statutes
(2002). If the violations or any of themare proven, it nust be
determ ned what if any penalty should be inposed on the
Respondents' real estate |icensure.

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of an Adm nistrative
Conmplaint in which the Petitioner Agency alleges that the
Respondent Infiniti enployed, used or engaged services of the
Respondent s, naned above, who are not the holders of valid,
current |icenses as sal es associates, for a period from
Decenber 30, 2002, through February 11, 2003. This is because
their licenses were allegedly not registered with Infiniti as
their broker, in purported violation of Section 475.42(1)(c),

Florida Statutes (2002), and, correspondingly, in violation of



Section 475.25(1)(e), Florida Statutes (2002). The Petitioner
contends that the named Respondents operated as sal es associ ates
for that period of tinme until February 11, 2003, for a person
not registered as their enployer in violation of Section
475.42(1)(b), Florida Statutes, and also 475.25(1)(e), Florida
Statutes (2002).

The Respondents el ected to di spute the charges and avail
t hensel ves of the right to a formal proceeding to contest them
They requested a formal hearing, which was conducted on June 23,
2004. The cause cane on for hearing, as noticed, at which the
Petitioner presented the testinony of one w tness, M. Janes
Cour chai ne, an investigator for the Departnent of Business and
Prof essi onal Regul ation, Division of Real Estate (Departnent)
and offered Petitioner's Exhibits one, seven, eight, nine, ten
(a-f), and twelve, which were admtted into evidence. The
Respondents presented the testinony of one wtness Carol yn Cass-
Lanore and the Respondents each testified on their on behal f.
(The Respondents also relied on sone the Petitioner-sponsored
exhibits.)

Upon concl usi on of the proceedings the parties elected to
obtain a transcript thereof and to submt Proposed Recommended
Orders. The Proposed Recommended Orders were tinely submtted
and have been considered in the rendition of this Recommended

O der.



FI NDI NGS OF FACT

1. The Petitioner is an agency of the State of Florida
charged with enforcing the statutory provisions pertaining to
real estate licensure and to persons and entities hol ding real
estate |icensure and practicing the profession of real estate in
Fl ori da both as sal es persons and brokers, in accordance wth
Chapters 455, and 475, Florida Statutes (2002), and rules
promul gat ed t her eunder

2. The Respondent, Infiniti was, at all tines pertinent
hereto, a real estate corporate brokerage licensed in Florida
hol di ng |i cense nunber CQL015795.

3. The other naned Respondents, at all tinmes pertinent
heret o, have been real estate sales persons licensed in the
State of Florida. Infiniti is located at 511 North Cceanshore
Boul evard, Fl agler Beach, Florida 32136.

4. The Respondents all practice their profession in
Fl agl er Beach, Florida. The broker for Infiniti is Ms. Carolyn
Cass-Lanore. The owner, a licensed sales person, is M. Sean
O Neill, who organized the new real estate brokerage known as
Infiniti Realty, LLCin late 2002. Most of the staff, including
t he Respondents in question, had formerly been enpl oyed as sal es
persons at Connie Boyle Realty, located in the Flagler Beach
area. The Respondents becane increasingly dissatisfied with

their practice and with busi ness and worki ng conditions at



Conni e Boyle Realty, because they felt that the business was not
bei ng properly operated. Consequently, they elected to | eave
Conni e Boyle Realty and formtheir own firm with M. ONeill as
owner and Ms. Cass-Lanobre as the |icensed broker.

5. Wth this in mnd, the Respondents all executed "forns
2050, " which provide for a change of enployer registration for
sal es persons and/or the neans by which sal es persons inform and
record with the Petitioner agency their change of enpl oynment
from one broker to another broker or brokerage. These forns
were conpl eted after consultation between Ms. Cass-Lanore and
M. ONeill on Friday, Decenber 27, 2002. The Respondents
M. ONeill and Ms. Cass-Lanbre had to act quickly to change the
registration with the Departnent because a newspaper
adverti senment announcing the advent and operation of Infiniti
Realty was published, or they learned that it was to be
publ i shed, one or two weeks before they had requested it to be
publ i shed. Consequently, they had to act hurriedly to inform
Ms. Boyle that they were leaving the enploy of her firmand to
also file their appropriate change of registration fornms with
the Real Estate Commi ssion (Conm ssion), because they woul d have
to get into business sooner than they had originally planned
with the new firm

6. In any event, the change of registration forns were

conpl eted on Decenber 27, 2002. M. ONeill was to file the



formse with the Real Estate Conmmi ssion. Consequently, on that
day, Ms. Cass-Lanore faxed the forns for all the Respondents to
M. ONeill in Philadelphia. He, in turn, dispatched the forns
to the Petitioner agency by Federal Express from Phil adel phi a,
for overnight delivery, to be received by the Conm ssion on
Decenber 30, 2002, in order to conply with the statute regarding
changes of registration and changes of enploying brokers. This
fact is supported by M. O Neill's testinony and that of
Ms. Cass-Lanobre, as well as evidence of the transaction obtai ned
by M. O Neill and submtted in the formof Petitioner's Exhibit
Nine, in evidence. The relevant docunents for change of
registration were also sent by fax to the |ocal Board of
Realtors for Flagler Beach. The Conmi ssion registered Infiniti
as a corporation and Ms. Cass-Lanore as the broker, but for sone
reason did not imediately register the above-naned Respondents,
Ms. Mulligan, Ms. Turner, Ms. McDaniel, M. Steven Thomas, and
M. ONeill as being enployed by the broker and corporation

7. In early January 2003, however, approxinmately
January 4th, M. Thomas, one of the Respondents |ooked for his
regi stration status on the Agency's website and, at that point,
observed that he and the other Respondents had i ndeed been
regi stered as bei ng enpl oyed as sales agents with Infiniti. All
t he Respondents were thus notified that their status was active

and legal at that point, in order to practice with Infiniti.



8. For unknown reasons at a later tine the registrations
of the Respondents were either deleted fromor not conpleted in
the records of the Agency and Infiniti and the other Respondents
were required to resubmt the form 2050. As result of contact
with the Petitioner's investigator, this fact and the apparent
| apse of registration (after registration had been originally
recorded for the Respondents with Infiniti) resulted in charges
being filed against the Respondents for practicing wwth a new
broker without being properly registered as such.

9. The greater weight of the evidence establishes that the
Respondent s genuinely believed that they were properly |icensed.
They exercised due diligence in filing the required docunents to
establish that their Iicenses were transferred or were to be
transferred to Infiniti. M. ONeill tinely dispatched the
required transfer documents to the Conm ssion by Federal
Express, overnight delivery, and it is nost |ikely given the
facts and circunstances proven, that the docunents were received
by the Commission. This is especially the case, given
M. Thomas' testinmony that in the first week of January he
i nqui red of the Conmi ssion's website and observed that all of
t he Respondents were recorded thereon as having active |icenses
with Infiniti at that point. Sometinme |ater, for unknown
reasons, their names were apparently deleted fromthe Agency's

record as being active licensee with Infiniti. The testinony of



M. ONeill and M. Thomas is accepted as credible in this
regard.

10. It is thus determ ned that the Respondents, due to
efforts of M. O Neill and Ms. Cass-Lanore, tinely and
reasonably exercised diligence in filing the required licensure
transfer docunents with the Real Estate Commi ssion and the
Respondents' nanes were recorded as having been transferred as
to their licensure to the Infiniti brokerage. |If their nanes
were then deleted fromthe Agency's records sonetine |ater,
requiring themto be re-entered, effective February 11, 2003, it
can only be presuned to have occurred through sonme mnisteri al
error or omssion. It may be, as Ms. Mulligan, in her
testinmony, opined, that only a portion of the licensure
information was originally entered in the Conm ssion's conputer
file and that the entirety of it was either m s-placed or
entered nuch | ater

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2004).

12. The burden of proof in this proceeding lies with the
Petitioner to prove by clear and convincing evidence that the
Respondents comm tted violations of Subsections 475.42(1)(b) and

(c) Florida Statutes (2002) and Subsection 475.25(1)(e),



Florida Statutes (2002). dear and convincing evidence has been
defined as credi ble, precise, explicated evidence, |acking
confusion as to the facts in issue. It nmust be of such weight
that it that it produces in the mnd of the trier of fact the
firmbelief or conviction as to the truth of the allegations.

Evans Packi ng Conpany vs. Departnent of Agriculture and Consuner

Services, 550 So. 2d 112, 116, N.5 (Fla. 1st DCA 1989);

Slonowitz vs. \Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

13. Disciplinary statutes are penal in nature and nust be
strictly interpreted against the inposition of discipline and in
favor of the person sought to be penalized. Minch vs.

Depart ment of Busi ness and Professional Regul ation, 592 So. 2d

1136, 1143 (Florida 1st DCA 1992); Fleishman vs. Departnent of

Busi ness and Prof essional Regul ation, 441 So. 2d 1121, 1133

(Florida 3rd DCA 1983).

14. Section 475.25 Florida Statutes (2002) authorizes the
Flori da Real Estate Conmi ssion to inpose disciplinary action
against a licensee for violation of the statutory authority
referenced above. Subsection 475.42(1)(c), Florida Statutes
(2002) provides in pertinent part: "a broker may not enpl oy, or
continue in enploynent any person as a sales associate who is
not the holder of a valid and current |icense as a sales
associate, and therefore in violation of Section 475.25(1)(e),

Fl orida Statutes."



15. Subsection 475.42 (1)(b), Florida Statutes (2002)
provi des pertinently: "a person |icensed as a sal es associ ate
may not operate as a broker or operate as a sal es associate for
any person not registered as her or his enployer, and therefore,
in violation of Section 475.25(1)(e), Florida Statutes."

16. In consideration of the greater weight of the evidence
of record, including the determ nation as to credibility of
certain witnesses culmnating in the above findings of fact; it
appears that the Respondents were conscientious with regard to
conpliance with the licensing or license transfer obligations
and thus, in substantial part, conported with the above-
referenced professional standards and requirenents. They nade
timely effort to informthe conm ssion, by the filing of the
forms through overni ght, Federal Express delivery, of their
transfer from Connie Boyle Realty to the Respondent Infiniti.
The testinony and evi dence produced by both the Respondents and
the Petitioner, based in part upon the determ nation as to
credibility, shows that the statutory provisions referenced
above were conplied with by the Respondents. The mailing of a
docunent to the direct address creates a presunption that the

itemmailed was in fact received by the addressee. WT. Hol ding

Inc. vs. State of Florida, 682 So. 2d 124 (Florida 5th DCA

1996). The testinony of M. Thomas, Ms. Cass-Lanore, and

M. O Neil, considered together with Petitioner's exhibit N ne,
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establish that at the very least, a substantial |ikelihood that
t he docunents in question were sent by overni ght Federal Express
delivery to the correct address for the Comm ssion. Thus the
Petitioner's evidence in support of the charges concerning
failure to properly file the transfer docunents and properly
register licensure with a new enployer is not clear and

convi ncing, and the conplaint should be di sm ssed.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
denmeanor of the w tnesses, and the pleadings and argunment of the
parties, it is therefore

RECOMVENDED that a final order be entered by the Florida
Real Estate Comm ssion finding that the Respondents are not
guilty of the statutory violations charged and that the

adm ni strative conplaint be dismssed inits entirety.
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DONE AND ENTERED this 7th day of Cctober, 2004, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of October, 2004.

COPI ES FURNI SHED:

Al fonso Santana, Esquire

D vi sion of Real Estate

400 West Robinson Street, Suite N-801
Ol ando, Florida 32802

Steven W Johnson, Esquire
100 Sout h Bunby Avenue, Suite B
Ol ando, Florida 32803

Leon Bi egal ski, GCeneral Counsel

Depart ment of Business and Professional Regul ation
Nor t hwood Cent er

1940 North Monroe Street

Tal | ahassee, Florida 32399-2202

Juana Wat ki ns, Acting Director

D vision of Real Estate

400 West Robinson Street, Suite N-802
Ol ando, Florida 32802
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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